THE 


NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 





_ nese a 


DECEMBER, 1904. 





VOL. XXVIL - 





EDITORIAL NOTES. 


In the admirable address upon the “Chief Justices of New Jersey,” 
by Vice Chancellor Bergen, before the State Bar Association, in June 
last, published in full in 27 N. J. L. J. 228, mention was made of the 
address by President Scott, of Rutgers College, concerning “Holmes v. 
Walton.” This is an unreported case decided in 1784, or thereabouts, 
by Chief Justice Brearley, of our Supreme Court. ‘As to this case,” said 
the Vice Chanceilor, “Doctor Scott . . . demonstrates with satis- 
factory clearness” that it “was the earliest in this country in which the 
power of the court to declare unconstitutional legislation framed in 
violation of the organic law of the state was claimed and exercised.” 
This statement has been challenged by Mr. Hampton L. Carson, in his 
“History of the Supreme Court of the United States,” where an interesting 
resume of cases upon this most important subject appears, on pages 120- 
124. Mr. Carson says: “Asa part of the judicial history of the period, 
and as a forerunner of the doctrine of the Supreme court of the United 
States in Marbury v. Madison, decided in 1803, it is of interest to trace 
the growth of the principle that a court can declare an act of the Legis- 
lature void because of its repugnance to the constitution of a state. 
Various claims have been made to the distinction of priority. Rhode 
Island claims it, and recently it has been asserted that the honor belongs 
to an argument of Iredell made in a North Carolina case, argued 
before, but not decided until after, the Rhode Island case of Trevett 
v. Weeden, in 1786, while an admirer of Chief Justice Brearley, of New 
Jersey, endeavors to show that the laurels belong to him. The truth 
is, that the palm must be awarded to Virginia. In November, 1782, 
the case of Commonwealth v. Caton et al. came before the Court of 
Appeals of that state. John Caton and others had been condemned 
for treason by the General court under an Act of 1776, defining the 
offense, which took from the Executive the power to pardon. The 
House of Delegates, by resolution of the 18th of June, 1782, granted 
them a pardon; but the Senate refused to concur. When the Attorney 
General moved that execution of the judgment be awarded, the pardon 
was pleaded, and the General court adjourned the case to the Court of 
Appeals, where the pardon was held to be invalid. Although there was 
not a direct conflict between the so-called law and the constitution, 
and, therefore, the remarks of the judges are to be regarded as obiter 
dicta, yet the expressions they used are the first to be found relating 
to the subject. Judge Wythe earnestly and unequivocally asserted the 
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controlling power of the judiciary. After adverting to the particular 
circumstances of the case, and declaring that, whenever the proper 
occasion should occur, he would feel it to be his duty to protect one 
branch of the Legislature against the usurpations of the other, he 
concluded by saying: ‘Nay, more, if the whole Legislature—an event 
to be deprecated—should attempt to overleap the boundaries prescribed 
to them by the people, I, in administering the justice of the country, 
will meet the united powers at my seat in this tribunal, and, pointing 
to the constitution, will say to them: Here is the limit of your 
authority; hither shall you go, but no further.’ The President of the 
court, Mr. Pendleton, expressed no opinion, but contented himself 
with remarking: ‘But how far this court, in whom the judiciary powers 
may, in some sort, be said to be concentrated, shall have power to declare 
the nullity of a law passed in its forms by the legislative power, without 
exercising the power of that branch contrary to the plain terms of the 
constitution, is indeed a deep, important, and, I will add, tremendous 
question, the decision of which might involve consequences to which 
gentlemen may not have extended their ideas.’ Chancellor Blair and 
the rest of the judges, so says the reporter, were of opinion that the 
court had the power to declare any resolution or act of the legislature 
void if in conflict with the constitution. The next case in point of date 
was that of Holmes v. Walton and others, arising under the seizure 
laws. ‘The state of New Jersey had passed an act providing for trials 
by juries consisting of six men. ‘This law was held by Chief Justice 
Brearley to be unconstitutional. The date of this decision is uncertain, 
but that it was prior to 1785 is fixed by a reference of Gouveneur Morris, 
who, in an ‘Address to the Assembly of Pennsylvania against the 
abolition of the charter of the Bank of North America,’ made in that 
year, used this language: “The boasted omnipotence of legislative 
authority is but a jingle of words. In the literal meaning, it is impious. 
And whatever interpretation lawyers may have given, freemen must feel 
it to be absurd and unconstitutional. Absurd because laws cannot alter 
the nature of things; unconstitutional because the constitution is no 
more if it can be changed by the legislature. A law was once passed in 
New Jersey which the judges pronounced to be unconstitutional, and 
therefore void. Such power in judges is dangerous; but, unless it 
somewhere exists, the time employed in framing a bill of rights and 
form of government was merely thrown away.’ The case of Trevett v. 
Weeden came before the Supreme court of Rhode Island in 1786. An 
act of Assembly imposed a heavy penalty on any one who should refuse 
to receive on the same terms as specie the bills of a bank chartered by 
the state, or who in any way should discourage their circulation. The 
penalty was made collectible on summary conviction without jury trial. 
The court held the act void on the ground that jury trial was expressly 
given by the Colonial charter, which then constituted the constitution 
of the state. The judges were punished by a refusal of the legislature 
to re-elect them at the end of the year, and were supplanted by more 
pliant tools, by whose assistance the paper money was forced into 
circulation, and public and private debts extinguished by means of it. 
The case of Bayard v. Singleton came before the Supreme court of North 
Carolina in November, 1787. An act had been passed in 1785 requiring 
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the court to dismiss on motion suits brought by persons whose property 
had been confiscated, upon a mere affidavit of the defendants that they 
were purchasers from the commissioners of confiscated property. The 
case was argued for the plaintiffs by Iredell, Johnston and W. R. Davie, 
and for the defendants by Alfred Moore, then the Attorney General, 
and subsequently Iredell’s successor on the bench of the Supreme court 
of the United States. The court held the law void, as destructive of 
trial by jury, and twenty-seven similar cases were swept from the docket. 
The argument of Iredell was a powerful presentation of the question, 
worked out in an original way, and is one of the most characteristic of 
his productions. It appears in substance in an address to the public, 
published in August, 1787, and in a letter addressed to Spaight in the 
same month. Spaight had complained of the decisions of the judges 
as a usurpation of authority ; that the state, instead of being governed by 
the representatives in General Assembly, would be subject to the will of 
three individuals, who united in their own persons the legislative and 
judiciary powers, which no monarch in Europe enjoyed, and which 
would be more despotic than the Roman Decemvirate, and equally as 
insufferable. In reply, Iredell confessed that it had ever been his 
opinion that an act inconsistent with the constitution was void, and 
that the judges, consistently with their duties, could not carry it into 
effect. The constitution was a fundamental law, limiting the powers 
of the legislature, and with it every exercise of these powers must, 
necessarily, be compared. ‘There was no precedent in ancient or modern 
judicial history, before the cases just reviewed were decided, which 
warranted a court in asserting such a principle, and, as has been 


observed by a recent writer, it was difficult for men trained under the 
English system of jurisprudence to conceive the idea that a mere court 
should assume the prerogative of setting aside a law enacted by the 
legislature and approved by the Executive.” 


There appeared quite an elaborate article in the July number of 
the “American Lawyer” upon “Municipal Ownership of Public Utili- 
ties,” by Mr. Robert E. Morris, of the Kansas City, Mo., Bar. In this 
article the writer inveighed strongly against municipal ownership, and 
took the ground that the experience of British cities proves it to have 
been a failure. Criticisms of the article have appeared in various news- 
papers, and the points made are challenged as to their accuracy. It is cer- 
tain that the proposition for municipal ownership of public franchises, 
such as those of water, gas and electric companies, not to speak of tele- 
graphs, telephones and railroads, is one which, both in discussion and 
practice, is very young in this country. It has been talked about, but 
rarely put into operation. There ought to be no difficulty, however, 
in securing the real facts as to the success or non-success of such under- 
takings in England. So far as we have read the official and non-official 
reports of attempts at municipal ownership in Liverpool, Manchester, 
Glasgow and elsewhere, the facts are quite one-sided, and prove that 
municipal ownership, beside being just to the public, is happy in its 
execution and financially successful. The chief objection which we have 
ever seen urged against the doctrine is that municipal control neces- 
sarily involves constant changes of management, and that in the United 
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States, especially, it would mean partisan control, with all the objec- 
tions incident to political strife. The charge is not true as to Great 
Britain, because there the public officials select who shall control the 
public utilities, and they are, practically, life appointments. The man- 
agers are selected because they are experts in their business, and, as 
one of our exchanges well says, because they “stand in the first rank 
in point of ability, experience and practical resuit. Municipalities have 
no difficulty in obtaining the best talent, nor in Britain, at any rate, 
do they need fear a comparison between the working of their public 
plants and those still administered by private companies.” As to the 
great danger to such a system from American politics, it seems to us 
that all that is required is that the various states shall frame laws upon 
the subject, which shall place the appointment of proper managers in 
the hands of, for example, the governor, or upon some body of men 
who shall act as a state board and who shall appoint officers during good 
behavior, and shall not permit any dependency upon party elections. 
This is certainly feasible. Similar boards are now in existence in some 
of the states to regulate state concerns, and they could be applied to 
cities. It is evident that while the question is young with us, it is loom- 
ing up and bound to be tested as to its success or failure. Public char- 
tered rights naturally and normally belong to the public. When state 
or municipal franchises are donated or sold for a consideration in per- 
petuity, or for a term of years, to a corporation, or to private individ- 
uals, it is not because it is natural or normal, but because the state or 
municipality concerned has not seen its way clear to take upon itself 
the operation of those franchises. But in the progress of human events, 


has the time not come, or will it not soon come, when what belongs 
to the public shall be operated by the public for the public good? We 
think so. We think in this respect America does not need to lag 
behind Great Britain, or even Sweden and Norway. If we do not catch 
up with the procession abroad in this respect, we shall do an injustice to 
ourselves, to our intelligence, to our capacity and to our stewardship. 





We have been not a little interested in an article in “Law Notes” 
upon the subject of the difficulties of forgery in typewriting as com- 
pared with the forgery of handwriting. The writer, in the course of 
his remarks, quotes at length from the case of Levy v. Rust, 49 Atl. Rep. 
1017, where the Vice Chancellor explained in detail how, notwithstand- 
ing that experts had attested the genuineness of signatures to receipts, 
claimed by the alleged signer and defendant in the action to have been 
a forgery, he yet came to the conclusion that the typewritten bodies of 
the receipts were actual forgeries. We think that the case as then made 
out by the Vice Chancellor was clear and the forgery unmistakably 
proved. The fact is exactly as stated in the article to which we have 
alluded, that no two typewriters can duplicate each other so that the 
origin of the writings made may be mistaken after a careful investi- 
gation. The type impressions may seem to be alike, and yet there 
will be a difference in alignment, or in the sharpness of the type, 
dependent upon the length of time of its use, which will betray its 
origin. It follows, therefore, that typewriting cannot be as easily forged 
as handwriting, and, as is well said, “in the case of wills, deeds, or legal 
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papers of any kind, the possibility of safety from imitation and forgery 
is a matter of no small importance.” 





The subject of voting trusts in New Jersey has been dealt with at 
last in an authoritative form by the Court of Errors and Appeals of this 
state. The case is that of Warren v. Pim, decided on November 23, in 
which the opinion was filed by Mr. Justice Dixon. In this opinion it 
is held that the “voting trust,” under which a controlling interest of the 
shares of the Fisheries Company of New Jersey, Ltd., were held in trust, 
is contrary to public policy and therefore void. The court in deciding 
the matter took three votes. The first was on the question of setting 
aside the final decree of the Court of Chancery, and it was decided in 
the affirmative by a vote of eleven to two, Mr. Justice Pitney and Judge 
Vroom dissenting. The second was upon ordering the committee, who 
were the trustees under the trust, to assign and transfer to several com- 
plainants the shares of stock in the trust company held by the com- 
mittee. The vote upon this was unanimous. On the most important 
question of all, as to whether the voting trust was contrary to public 
policy, the court was closely divided, the affirmative being sustained by 
a vote of seven to six. Those voting in the affirmative were Justices 
Dixon, Garrison and Pitney, and Judges Vroom, Bogert, Vredenburgh 
and Green. Inthe negative were Chief Justice Gummere, Justices Fort, 
Garretson and Swayze, and Judges Voorhees and Gray. As will be 
noticed by those who are familiar with the supposed political lines 
dividing the court, these lines were not strictly drawn, because in the 
affirmative were two Republicans and one Democratic justices and four 
Democratic judges, and in the negative three Republican justices, one 
Democratic justice, one Republican judge and one Democratic judge. 
It is the law of the state, therefore, that “a voting trust,” as described 
and set forth in the pleadings in the case «i bar, “is contrary to public 
policy, inoperative, null and void,” such |:cing the exact language of 
the court’s order. We are pleased with this decision of the Court of 
Last Resort in this state. While we have no patience with the general 
public outcry, usually made so strong at election times, against the 
existence of large corporations, because we regard them as inseparable 
from the business conditions of a great and prosperous country like 
America, yet we hope to see curtailed the powers of committees of 
different combinations of corporations, which have placed in their hands 
what is called the “voting trust.” We believe that much evil is likely 
to result from these ‘“‘voting trusts,” and when a conservative court, 
such as the Court of Errors and Appeals, decides that such “voting 
trusts’ may become contrary to public policy and, in such case, will be 
declared “inoperative, null and void,” we can see light dawning upon 
the situation. 





In the “Life and Correspondence of Lord Coleridge,’ which has 
quickly followed the “Reminiscences of Sir Henry Hawkins,” there is 
a curious passage concerning the effect of the Judicature act upon the 
Bench in England. “If I could have foreseen,’ said Lord Coleridge, 
“as perhaps I ought, how the Judicature act would be worked, I would 
have resigned sooner than have been a party to it. The steady lower- 
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ing of the judges of first instance, and the enthroning of the Chancellor 
upon the necks of all of us, have altered the profession, so far as the 
common law is concerned, and made success in it, except so far as 
money-making is concerned, not an object of ambition to a high-minded 
man. It frets me more than I can tell you to feel that the great place 
I hold is being let down year by year . . . . I find the great tra- 
ditional influence of the Chief Justice and the deference accorded to him 
lessened materially, in every way, year by year; and though I know 
a great deal is due to my own shortcomings, yet all is not due to them.” 
This passage occurs in a letter written by Lord Coleridge to Lord Lind- 
ley in 1889. In another letter, written about the same time, he com- 
plains of the influence of the Court of Appeal: “The system tends to 
reduce the Divisional courts to notetakers and hearers of dress-rehear- 
sals for the C. A., and this, I think, a great evil for the judges, as tending 
to render them hasty and slovenly, and for the suitors, as multiplying 
appeals means increased costs, which common law actions can rarely 
stand.” 





MR. JUSTICE FORT’S CHARGE TO THE GRAND JURY AT THE MIDDLE- 
SEX OYER AND TERMINER, NOVEMBER 1, 1904, AS TO THE VIOLA- 
OF THE ELEOTION LAW. 


Gentlemen of the Grand Jury: At the election held on Tuesday last 
in this city, by the action of the Board of Registry and Election of the 
First Election District of the Sixth Ward, all the citizens of that district 
of that ward, legally entitled to vote, were deprived of that privilege. 
Some five hundred, I believe, if the published statements are accurate. 

By section 64 of the act to regulate elections, it is enacted that “the 
Board of Registry and Elections shall, in their respective election dis- 
tricts, hold and conduct all general, municipal, local and special elections 
to be held throughout the state.” To hold and conduct the election in 
the First District of the Sixth Ward on Tuesday last was therefore the 
duty cast by statute upon the Election Board appointed in that district. 

3y section 197 of the act it is provided that: “Every public officer 
upon whom any duty is imposed by this act, who wilfully or negligently 
violates his said duty, or who neglects or wilfully omits to perform the 
same, shall be deemed guilty of a misdemeanor.” If then, any member 
of the District Election Board wilfully or negligently violated his official 
duty, or neglected or wilfully omitted to perform it, each member so 
doing is liable to indictment for misdemeanor under the statute. 

You will notice that the offense need not be committed wilfully. If 
a district board of election negligently violates its duty, or through neg- 
lect omits to do the same, the offense is committed. 

That leads me to the question, what is the duty of a Board of Reg- 
istry and Election? Let us first consider its duty as to the registry of 
voters. 

New Brunswick is a city having less than thirty thousand popula- 
tion. In such municipalities sections 23 and 24 of the election law con- 
trol. By section 23 the Board is required to meet to organize on the 
first Tuesday in September, and to proceed, either in a body, or by twos 
—“one of each party” is the language of the statute—to ascertain and 
truly and accurately enter in a canvassing book the names, residences- 
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and street numbers of all legal voters residing within their election dis- 
trict and entitled to vote therein at the next election. The canvassing 
book is provided for them for that purpose. No name can be entered 
on the canvassing book without both election officers agree thereto, 
or, if all four are canvassing together, no name can be entered in the 
canvassing book unless three agree thereto. 

Then on the first registration day—lI think it is the second Tuesday 
in September—the Board is to begin to make up the registry of votes 
and is to make up two lists or registers from the canvassing book. 
They do it from three things: (1) from the canvassing book which they 
have made out as they went about; and (2) such persons as appear in 
person to register, that is, the people who come to the polls to register ; 
and (3) such as are shown by affidavit to the satisiaction of the Board to 
be entitled to register. Both of these lists are to be certified by the 
Board of Registry and Election, or a majority thereof, to be correct 
copies of the original register, and shall be posted by the clerk in some 
conspicuous place. 

On the Tuesday next preceding the general election, the Board shall 
meet again at the same place as before, and sit from one until 9 P. M., 
for the purpose of revising and correcting—that is their duty that day— 
revising and correcting the original register. They make the original 
registers, on the second Tuesday in September, when they do it from 
their canvassing books and from persons who appear, and from affidavits 
which satisfy them that a party is entitled to vote. The next time they 
revise and correct the original register, by adding thereto the names of 
persons entitled to the right of suffrage at the next election and who 
appeared in person before them, or who shall be shown by affidavit to 
be legal voters in the election district. At that meeting they are also 
to erase the name of any person on the register (that is, who was put 
on the register from the canvassing books, or who had appeared in per- 
son, or who was sworn on affidavit on the second Tuesday in Sep- 
tember, when they met to make up the original register), who shall be 
shown not to be entitled to vote in the district. Then, at the end of sec- 
tion 24, is this proviso: “Provided, that no name shall be entered on said 
registers, or either of them, from said canvassing books, or stricken 
therefrom, without the concurrence of a majority of all the members of 
said board of registry and election.” 

There is no ambiguity about this proviso; it means just what it says. 
No name can go upon the original register from the canvassing book, 
except by the affirmative vote or acquiescence of a majority of the whole 
board. Of course, they need not vote unless there is some controversy. 
If they all agree, they put it on; there is no contest. It is not a majority 
of a quorum of the board, but of all the members of the board. The 
object of that proviso is perfectly plain. The statute contemplates 
that the board shall be non-partisan ; two of each party, the statute says, 
and, if one of either party be absent, the other party, by having two 
present, cannot outvote the single member. His negative vote would, 
in such a case defeat the registry of a name found upon the canvassing 
book. And that was the object of the statute. 

It has been suggested to the court that the requirement of a major- 
ity vote to put a name upon the register does not apply to persons ap- 
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pearing in person, or to persons who are shown by written affidavit to be 
legal voters in the district. It is evident that the proviso to section 24 
does not apply to this class. It says specifically that it applies to the 
names on the canvassing book alone. But I am not prepared now to 
give the construction contended for to the act. The language of section 
23 is that they shall register those “who shall be shown to the satisfac- 
tion of the board, by affidavit in writing of voters in that election dis- 
trict, to be legal voters therein.” And the language of section 24 is 
practically the same, except the words, “to the satisfaction of the board,” 
are omitted. The language of the twenty-third section is, “shown to the 
satisfaction of the board to be entitled to be registered,” and the lan- 
guage of the twenty-fourth section is, “shall be shown to be entitled to 
be registered.” I think the meaning of each is practically the same; 
to be shown to the board means to the satisfaction of the board. To 
show something to the court means that it must be to the satisfaction of 
the court. 

Whether a person shall or shall not be registered is a question 
for the board, as such, to pass upon. One member of the board surely 
cannot register a person claiming to be a voter against the protest of 
the others. Any other construction than the one which I have stated 
would give as much power to two as it would to three. 

In this connection section 90 of the act, which declares “that the 
decision of a majority of the board of registry and elections on any ques- 
tion shall be deemed and taken to be the decision of the board and final,” 
seems to give support to the view which | have here expressed. 

I do not think, however, in what I shall say in a moment, that it 
will be necessary for you to be instructed definitely about this, because 
the grounds upon which the court proposes to leave this matter to you 
may not make it necessary for you to consider the question which the 
court has just been discussing; that is to say, whether a person put upon 
the register by affidavit is required to have the vote of a majority of the 
board to put his name on, or whether a person who appears in person is 
required to have the vote of a majority of the board to put his name on, 
the registry. I think it does. 

Upon the completion of the registers by the board of registry and 
election, on the Tuesday prior to the election, the statute says: “They 
shall publicly announce and certify, on each register, the number of 
names entered thereon, and one of said clerks,” (there are two clerks at 
each polling place appointed by the chairman of the board at the time 
of the organization), “to be designated by the chairman of said board of 
registry and election, shall prepare an additional copy of the names, res- 
idences and street numbers, if any, on such completed register, which 
additional copy, after being certified as aforesaid, shall be by said clerk, 
within two days after said last mentioned Tuesday (the Tuesday before 
the election), filed with the clerk of the city within which such election 
district may be situated; on the day succeeding the completion of said 
registers, one copy thereof shall be delivered by the chairman of said 
board to the County Board of Elections to be filed by them, and one copy 
shall be retained by him for use by the district board on the day of 
election.” 
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The copy which he retains is to be the copy that the vote is to go 
upon, and the reason for those two copies being kept in that way is, that 
the registry list that the voting is done upon may agree with the registry 
list in the office of the County Board of Elections, so that, if any new 
names are added by the County Board of Registry, they shall be sent 
down and added to this list, and the two will always agree, so that if one 
gets lost, or if any investigation is necessary, you will always have an 
exact duplicate. 

The registry list which is to be thus made up and filed is one con- 
taining the names of voters upon which a majority of the entire board 
have agreed. No other name can go on, or be upon, that register law- 
fully. And it is the duty of each member of the board to sign the reg- 
istry list containing the names put thereon by the majority, and it is 
a violation of duty to sign one known to contain a name not put thereon 
with the consent or by the vote of a majority of the whole board. To sign 
a list not thus legally made and certify it, wilfully or negligently, is a mis- 
demeanor under the statute, for which indictment will lie under section 
197 of the election law. 

It is made by section 64 of the act, as I have already said, the duty 
of the members of the board of registry and election to attend and “hold 
and conduct the election” at the time and place fixed by law, and every 
person qualified to vote in any election shall at any time after the open- 
ing of the same—that is, the polls—be at liberty to claim his right to 
vote therein, in such district, and on such claim being made, one of such 
board shall audibly and publicly announce the name of the claimant; 
“and the ballot of such claimant shall remain in his own hand until such 
board shall have decided to receive the same.” 

No judge of election has a right to touch your ballot until after the 
board, by a majority vote, has decided that that ballot can go in the 
box. That is the law, whether we like it or whether we do not. The 
remedy is not here; it is with the legislature. If the law is wrong, the 
remedy must be there. The law is specific that the judge of election 
cannot take your ballot, he cannot put it in the box, he cannot do any- 
thing with it until the vote of the board authorizes it to go in. Now, 
that does not mean, gentlemen, of course, that a vote is necessary in 
every case. One of you gentlemen may go into your election district 
poll to vote, and the officers know you, know you have lived in the com- 
munity for years, know you are entitled to vote, nobody challenges you, 
nobody questions you, and your name is announced audibly, nobody 
takes any objection and the vote is deposited in the box. But, if a chal- 
lenge is made, then that vote cannot go in the box except a majority of 
the board votes to let it go in. 

And by section 69 it is enacted that, “Every person possessing the 
qualifications required by the constitution, and being duly registered, as 
required by this act, shall be entitled to vote in the election district in 
which he actually resides and not elsewhere.” The constitutional re- 
quirements are that he shall be a resident of the state for one year and 
of the county for five months before the day of election. 

The mere fact that a person is upon the registry list does not give 
him a right to vote. He is subject to challenge, and the statute ex- 
pressly declares, “that the members of the boards of registry and elec- 
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tion, respectively, shall, at such election, challenge every person who 
shall claim to have a right to vote therein, whom they shall know, suspect 
or believe not to be qualified or entitled to vote.” Not only are they 
privileged to do it, but if they know, suspect or believe a person is not 
entitled to vote and do not challenge him, then they are guilty, under this 
statute, of a neglect of duty, a duty specifically cast upon them by the act. 
They must challenge a man whom they suspect to be not entitled to vote. 
It is only the man whose right to vote is clear whose ballot the board 
of elections should allow to go into the ballot box without question. 

Upon a challenge, after all the questions desired have been asked 
the voter, then the statute says this: “The question as to the admission 
of this vote shall be put in the following form: ‘Shall this voter’s ballot be 
received by this board?’” Now, the statute tells them how to do it. 
The language is plain. If on this motion a majority of the board does 
not vote to receive the vote, it cannot leave the hand of the voter or go 
in the box. It is rejected. 

The statute expressly provides that a person claiming the right to 
vote must keep his ballot in his own hand until the board has decided 
to receive it. The judge of election has no right to take the ballot or 
deposit it until its admission had been decided on. To deposit a chal- 
lenged ballot before it is decided by the majority to receive it, is a wilful 
violation of duty for which a judge of election should be indicted. Such 
an act nullifies the statute. 

On a contested election heard by me in this county a year ago, 
arising out of the mayoralty election, in this very same district as | am 
advised, the judge of election, it was proven in that case, refused to 
listen to protests, refused to put the question “Shall this voter’s ballot 
be received,” but, as the expression in evidence was, “jammed it in the 
box,” without taking the vote of the board required by statute. [ 
intended last term to bring this to the attention of the Grand Jury, but 
in the multitude of things I had to attend to I overlooked it. Now, I 
desire that that shall be taken up by this Grand Jury; that you shall get 
that evidence, examine the record and the witnesses. If the same proof 
is before you as was before me, it would be a perversion of justice not 
to indict that judge of election. According to the testimony in that 
case, given in open court, ten or more ballots were deposited by that 
judge in the ballot box against the protest of two of the members of the 
board; I think, in some cases, against the protest of three members of 
the board. It was a clear violation of the statute. 

It is also alleged, gentlemen (referring again to this year), that two 
members of the board of registry wilfully refused to enter upon the reg- 
ister the names of certain citizens legally entitled to vote, who either 
applied in person to be registered, or as to whom affidavits were duly 
filed showing them to be entitled to vote in this election district. This, 
if proven, is a distinct offense under the statute. The act declares in 
plain words that, “If any member or members of the board of registry 
and election shall wilfully refuse to enter in the canvassing book, or upon 
the registers, the name of any person legally entitled to vote,” he shall 
be punished, upon conviction, in the manner pointed out in section 33 of 
the statute. 
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The court is advised in this case (I don’t know what the proof will 
be when it comes before you), that persons were refused registry by two 
members of the board, on the ground that they were alleged to be, as 
the court understands it, college students. The right of such persons to 
register and vote is constantly arising, and an indictment founded upon 
the refusal to register one of these persons, if you find the proof to be 
that he was a legal voter and was wilfully refused registration, will 
settle the question probably for all time. If the facts are proven to show 
a wilful refusal to register any person, shown to be lawfully entitled to 
vote in the First District of the Sixth Ward, indictment of the members 
of the board who are guilty of such refusal should follow. 

Now, gentlemen, the next proposition is that there was a failure in 
this district to hold any election at all on election day, although there 
were some five hundred persons on the registry list. Tickets were deliv- 
ered in the manner provided by statute by the county clerk to the city 
clerk, and by the city clerk to one of the clerks of the board of election, 
and the clerk of the board of elections took the ballots to the booth. The 
envelopes were also there. But it is alleged that those tickets and 
envelopes were retained in the possession of one of the board of election, 
and he refused to give them up. You will get the proof about that. 

Find out what was done about that, and whether he wilfully refused 
to perform his duty in this regard. It was his duty to take those tickets 
and deliver them into the possession of the board and take the receipt of 
the board for them, and then they belonged to the board, and the board 
should have treated them as the law requires them to be treated ; that is, 
the inspector should have handed each man, as he came into the room, 
an envelope and the requisite tickets, and the man should have taken his 
envelope and tickets and gone into the booth and returned to the ballot 
box with his ballot that it might be received. And if the board of elec- 
tions, by any act of theirs, wilfully failed to perform the duty thus cast 
upon them by the statute, all who thus failed should be indicted. 

I understand, also, that persons entitled to vote went there while 
the polls were open in the early morning or during the day, received an 
envelope and ballots, and went into the booth and put their ballots in 
the envelope and returned and offered their vote to the judge of elec- 
tion, while the board of election was actually in session and the polls 
open, and that those citizens were refused the right to vote, by a divided 
vote, as I understand it. 

Now, gentlemen, that was a clear violation of duty, no matter when 
it occurred during the progress of the day. It may be, and it is sug- 
gested, that they were acting when they did some of these things, not 
wilfully, but under advice. That probably should be considered by 
the court if there is a conviction on the question of punishment, but, 
under the statute, the court says to you that an indictment ought not to 
fail to be found because of that. 

Now, gentlemen, to sum up what I have tried to say in a dis- 
cursory way. Under the facts, as they have been laid before the court 
in this case, the court suggests to you that you find indictments if the 
evidence warrants it, in the following cases: 

First. Against the entire board for its wilful refusal to open the polls 
and hold the election, thus wilfully depriving citizens of their right of 
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suffrage. Let the board settle in court if anyone is not to blame; let 
them have the court winnow out those who may be innocent and those 
who may be guilty. If you are satisfied under the proof that the entire 
board should be presented, then let them be presented in a general 
indictment, and the court will settle as to which one is innocent and 
which is guilty, and the traverse jury will determine whether all are 
guilty or who are guilty. 

Second. Find an indictment against such members of the board as 
wilfully refused to register any voter shown to be iegally entitled to vote. 
If a man went to the polls, and you find proof that he was legally entitled 
to vote in that district, and they wilfully refused to register him, indict 
for that. 

Third. Indict the judge of election for the wilful violation of the 
law in the election of 1903, in his wilful deposit of votes in the ballot 
box without the vote of a majority and against the protest of two mem- 
bers of the board. That should be a single indictment against him alone. 

Fourth. Indict the entire board for its wilful refusal to certify and 
file, as provided by law, the revised and corrected register of the voters, 
which a majority of the board had assented to, or had voted were legal 
voters, and whose names had been entered upon the register by the vote 
or consent of a majority of the board. Surely those names which had 
been accepted by them all, at the first registration day in September, and 
which had been filed and posted as the original registers, should have 
been re-certified, because all they had to do was to add to them or strike 
from them, and, if they had not stricken out anything from them, or 
added anything to them, it was their duty to certify that register, or to 
certify it with such names as the majority of the board had added to it 
or such deductions from it as the majority of the board had made. 

Fifth. Indict any officer of the election board who wilfully withheld 
the ballots or envelopes and violated his duty to deliver them to the 
board in the manner provided by statute. 

Sixth. If it is proven that a legal voter at any time between 6 A. M. 
and 7 P. M. presented himself with an envelope and ticket and offered 
to vote and was wilfully refused that right, then indict for that offense all 
the members of the board who did not dissent from such action. That 
is, indict those who refused a man whom they knew to be a legal voter 
the right to vote. One gentleman tells me he went to that poll, a voter 
of years’ standing in that district, with his ticket in the envelope, but 
that while two of the board consented to his vote, the other two mem- 
bers of the board not only refused to accept his ballot, but would not 
permit it to be cast. Now, those two men should be indicted, because 
it was a clear violation of their duty and a wilful violation of the law. 

This sort of conduct is far reaching in its results. The court is 
unable to distinguish between the refusal to permit five hundred citizens 
to vote, and the extraction from the ballot box of five hundred votes 
after they have been voted. If there is any difference in law or morals, 
it is beyond my comprehension to perceive it. 

This is a country, gentlemen, where the majority rule, and the will 
of the people is supposed to be the supreme law of the land. The legis- 
lature enacts the laws for the officials to be governed by and to act under. 
Election officers cannot set up their own will to deprive people of the 
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right to vote. If men, engaged as these men were in the performance of 
a public duty, which is sacred to every citizen in the district, undertake to 
say that because half of the board will not consent to the admission of 
one man’s vote the other half will prevent five hundred men from voting, 
then the Ballot Reform law and all the other rights of citizenship are 
gone, because any mere controversy between the judges of election can 
prevent the citizens from voting in any district, and, if it can in one, why 
not in more? And if it can in one or two districts of a county, why not 
in all the districts of the county, or in all the districts of the state? 

That cannot be, gentlemen. The statute is perfectly clear; there is 
no difficulty about it. If these men could not agree as to certain names, 
then there is a remedy. The law provides that if they refuse one the 
right to go upon the registry list, that he can go to the county board, 
and, for any irregular or improper act on their part, he can be placed 
upon the registry by that board, and if he is entitled to vote, they must 
let him vote. They still retain the right, however, even when the 
county board puts a man on the registry, to say that he may not vote, 
because the statute says specifically that he is not then entitled to 
vote, if challenged for cause, except by the vote of a majority of the 
board of registry and election. 

Consider this matter carefully. It is vital. It is the first time, 
so far as I know, in the history of the state, when such a condition of 
things has been presented to a grand jury. We have had ballot boxes 
stuffed, we have had citizens’ rights taken away from them by the fraud- 
ulent action by the judges of election after the votes were in the box, but 
for the wilful violation of the law, in the prevention of citizens voting, 
this case, as the facts have been presented to the court, seems to be 
exceptional in the history of the state. 

In this county you had trouble in this election district last 
year, in the mayoralty contest, and there was trouble in this election 
district, as the court understands, as far back as the contest for the 
office of county clerk. Now let this matter be settled once and for all. 
Show that the will of the people is supreme; that the men who are 
appointed in the district to perform a public duty, must do it in accordance 
with the statute, irrespective of their partisan views or political prefer- 
ences or opinions. Right and justice in the administration of the 
election law is the only question; nothing else, gentlemen. 

Now, gentlemen, I don’t know that there is anything further that 
I have to add, excepting, possibly, that I should have said to you that, 
in investigating this matter, if you find the county board did anything 
illegal, the remarks which I have made in regard to the duty of the 
district board will apply to them in performance of their duty. 





The right to a writ of quo warranto to prevent a railroad company 
from making unlawful charges for services rendered is denied, in State, 
Crow, v. Atchison, T. & S. F. R. Co. (Mo.), 68 L. R. A. 761, where the 
legislature has made ample provision for the regulation of such charges. 
The right to quo warranto against corporations for making illegal 
charges in the course of authorized business is considered in a note to 
this case. 
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THE PASSAIC COUNTY ELECTION CASE. 


On November 17 an important case concerning the election law 
in this state, as applicable to voting machines, was heard before Mr. 
Justice Pitney, of the Supreme court, at Trenton. On that date a 
delegation of election officers and citizens appeared before him from 
Passaic county to secure an order to examine a voting machine in the 
Second precinct of the First ward in Paterson, for which two sets of 
returns were filed with the county clerk and later submitted to the 
county board of elections. The county board of elections of Passaic 
county was represented by its president and secretary, who presented an 
application for an order for a re-examination of the machine, which, 
under the law, had been locked and sealed since the election. The 
county board of elections had held a number of meetings and had dead- 
locked over the returns from this particular precinct. On the result of 
that precinct hinges the adoption ot the Strong act, reducing the number 
of freeholders and authorizing a county commission in Passaic county. 

It appears that on the night of the election, the district board of 
election deputed to one of its members the making out of the certificates 
of election, with authority to sign the names of the three members of 
the board together with his own. When the statement was examined, 
it was found that the figures had been inadvertently transposed, so that 
the precinct returns showed that instead of being carried, the proposition 
had been defeated. This incorrect return was filed with the county clerk 
on November 9, and the next day, the mistake having evidently been 
discovered meanwhile, a corrected certificate was filed in the county 
clerk’s office, showing that the proposition had been carried. When the 
county board of election met, the two returns from the same precinct 
were brought to light. One showed the adoption of the Strong act, 138 
votes having been cast for and 51 against it. The other certificate, 
which was conceded to be the incorrect one, showed the defeat of the 
referendum, 138 votes being cast against it and 51 for it. The whole 
proposition depended upon this precinct, as the rest of the county 
showed an almost even vote. 

The county board of elections remained in session untileleven o’clock 
at night considering whether or not it had the right to go back of the 
returns and, if it had, which set of returns should be accepted as correct. 
It was speedily shown by affidavits and by the appearance of the four 
members of the district board, who gave their testimony, that the cer- 
tificate filed on November 10 was correct and that filed the day before, 
which was the one made out by the member who had been deputed by 
the others to make it, was the incorrect one. On the question of the 
acceptance of the first certificate, the county board of elections split, 
two members voting to accept it and two to reject. The same division 
resulted on the question of accepting the second certificate. The ques- 
tion at issue was, whether or not the board had the right to accept the 
correct teturns, even if it was proven that they were correct in the face 
of the other returns, which were apparently official and the first filed. 

Mr. Justice Pitney said that as there was a variance in the two cer- 
tificates both, of course, could not be true. It is within the county 
board’s power, he said, to find which was the correct certificate. “When 
you have what appears to be two certificates, you should do what the 
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Supreme court would do, namely, get the district board to make a new 
certificate, or to certify to one of the two certificates submitted. Then, 
if there is any one dissatisfied, I will allow a certiorari. My strong 
impression is that you have the right to do this. If you had found both 
certificates authentic, it might be different. I think, however, the dis- 
trict board have violated the letter and spirit of the act in allowing any 
one to sign a certificate for them.” 

He said that by doing as he advised, namely, accepting a corrected 
certificate from the district board, or having that board designate the 
proper certificate now before the county board, the case would be 
brought to a point where, if necessary, the courts could decide it. Public 
scandal should be avoided in any event. 

The Justice then dictated a form of resolution to be adopted by the 
county board calling upon the district board for corrected returns. 
After reciting the facts in the case, the resolution requests the district 
board to return to the county board in writing the following, which is 
substantially the resolution: 

“Ts the statement of the result of the election of November 8, 1904, 
filed November 9, 1904, wherein it is set forth that the vote received in 
said district for the law reducing the board of freeholders was 51 for and 
138 against, true and authentic? If authentic, then does it or does it 
not truly and faithfully set forth the result ? 

“Ts the return filed later on November 10, 1904, true and authentic, 
wherein it appears that the vote for the proposition was 138 and the vote 
against it was 51. If authentic, then is it or is it not truly set forth?” 

The resolution also provided that the district board set forth in 
writing to the county board of canvassers a true and correct certificate 
of return from the district with respect to the candidates and with respect 
to the freeholders’ proposition. 





IN RE APPLICATION FOR THE ADMINISTRATION OF THE ESTATE 
OF FRANCESCO FRECCIA, DECEASED. 


(Mercer County Orphans’ Court, June 20, 1904). 


Administration—Estate of alien 
—Damages for causing death— 
Widow and next of kin subjects of 
foreign country—Constitution of 
the United States—Statutes of the 
United States—Treaties of the 
United States with Italy and 
Argentine Republic— Status of 
consul of foreign country as ad- 
ministrator — Funeral expenses— 
Costs.—A subject of the kingdom 
of Italy, residing in this country, 
while at work on a steam railroad, 
met his death in a collision which 
occurred on such railroad. He 
left him surviving a wife, father 
and brother, all subjects of such 
kingdom, the wife and father being 


residents of Italy, and the brother 
residing in this country. The de- 
ceased died intestate, possessed of 
no estate. It is alleged, however, 
that his death was due to the 
wrongful act or negligence of the 
railroad company in whose employ 
deceased was at the time of his 
death, and that damages are re- 
coverable in consequence thereof. 
Two applications for adminis- 
trations were made; one by the 
brother and the other by the con- 
sular agent of the Italian kingdom. 
Neither application was made with- 
in the forty days specified in the 
statute (P. L.. 1898, p. 724). Held: 
1. That in the absence of statu- 
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tory limitations the administration 
is to be committed to those who 
are the ultimate beneficiaries, on 
the principle that the right of ad- 
ministration grows out of the 
right of distribution. 

2. That as the only money to be 
distributed is such sum as shall be 
received as damages for wrong- 
fully or negligently causing death, 
the only persons ultimately inter- 
ested in the fund to be adminis- 
tered are the widow and father of 
such deceased. (Gen. Stat., 1188). 

3. That “the right to intervene 
in the possession, administration 
and judicial liquidation of estates” 
of persons, subjects of a foreign 
power, dying intestate in this 
country, contained in Article IX. 
of the treaty between the United 
States and the Argentine Repub- 
lic, does not grant to consuls the 
exclusive right to administer, but 
the right so to do depends upon 
the particular facts of each case. 
Quaere, whether the _ so-called 
“most favored nation” clause 
(Article XVII. of the treaty be- 
tween the United States and Italy) 
has the effect and operation of 
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making Article IX. of the treaty 
between the United States and the 
Argentine Republic a part of 
such former treaty; and: Quaere, 
whether the rights obtained under 
such so-called “most favored na- 
tion” clause are not confined to 
the personal rights of consuls and 
other officers and employees 
enumerated in such clause. 4. 
That the Italian consul, both by 
treaty and international comity, 
has the right to intervene in the 
administration of the estates of 
subjects of the kingdom of Italy 
dying intestate in this country, for 
the protection of heirs, next of 
kin and creditors of such deceased 
subjects of, and residents in, such 
kingdom. 5. That as between the 
brother of such deceased and the 
Italian consul the latter is entitled 
to the administration. 6. That as 
the funeral expenses of such de- 
ceased will form part of any dam- 
ages that may be secured for 
wrongfully and negligently caus- 
ing his death, the reasonable ex- 
penses incurred in the burial of the 
deceased should be paid out of 
such damages. 


Mr. William J. Walsh for Guiseppe Freccia. 
Mr. Douglas D. T. Story for Guiseppe Scarlata, Italian consular 


agent. 


RELLSTAB, J.: In this case there are two opposing petitions for 


administration. 


Francesco Freccia departed this life intestate on October 17, 1903. 








He was an Italian by birth and at his death, though resident in this 
country, was still a subject of the King of Italy, never having renounced 
his allegiance to that king. His death was due to injuries sustained in 
a railroad collision which occurred on the Belvidere Division of the 
Pennsylvania Railroad, at or near Washington’s Crossing, this county. 
On December 14, 1903, a petition for administration was filed in 
this case by one signing himself (by mark) Guiseppe Fergia. In this 
petition the deceased was designated as Francesco Fergia, and the 
petitioner alleged that he was a resident of the city of Trenton, N. J., 
and a brother of the deceased. On January 8, 1904, another petition 
for administration was filed by the same person, he signing himself (by 
mark) as Guiseppe Freccia, and therein naming the deceased as Fran- 
cesco Freccia. This petitioner is illiterate, unable to write his own 
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name, and speaks English very imperfectly. The first petition was pre- 
pared at the surrogate’s office and the failure to understand his language, 
as used by him on that occasion, accounts for the erroneous designation 
of the surname of both deceased and applicant. There is no doubt that 
the correct name of this petitioner and that of the deceased is as stated 
in the second application. This petitioner is also a subject of the King 
of Italy, though residing in this country. 

On January 21, 1904, another petition for administration was filed 
by one Guiseppe Scarlata, alleging himself to be a consular agent of the 

government of the kingdom of Italy, residing in Trenton, N. J. 

Both petitioners agree that the next of kin, viz., a widow and father 
of the deceased, are subjects of the kingdom of Italy and have their 
present residence in that country. Freccia claims that he is the only next 
of kin of said deceased residing in this country, and therefore entitled 
to the right of administration. The consular agent claims to have a 
power of attorney of the widow and father of such deceased (the next 
of kin), and that, as they are subjects of the kingdom of Italy, he, as such 
consular agent, by reason of the treaty convention entered into between 
the government of that kingdom and that of the United States, has the 
exclusive right to such administration. 

Our statute, in cases of intestacy, commits the administration of 
estates, in the first instance, to the widow or next of kin if any of them 
will accept the same. (P. L. 1898, p. 724, Sec. 27). If none of such 
persons shall claim such right within forty days after the death of in- 
testate any fit person applying therefor may be appointed. Id., Sec. 
28). Neither of these applicants applied within the forty days referred to. 

The deceased left little, if any, estate. In the brother’s first appli- 
cation the only estate of which the deceased is said to have died pos- 
sessed, following the language of the petition, is “a claim against the 
Pennsylvania Railroad Company for damages on account of death.” 
In his second application such brother alleges (again using the language 
of the petition) that “the value of the personal property of which he 
(deceased) died possessed, as near as (your) petitioner can ascertain, is 
unknown except a claim against the Pennsylvania Railroad Company 
for damages.” The application of the consular agent alleges that the 
personal estate of the deceased does not exceed $25.00. It is asserted 
that the death of the intestate was occasioned by the wrongful act or 
negligence of the Pennsylvania Railroad Company, and that damages 
for such death are recoverable by the personal representative of such 
deceased. It is to enforce this claim for damages that the appointment 
of administrator is sought. The brother alleges that he is a creditor 
as well as the only resident next of kin of such deceased. He claims to 
have loaned his brother money and to have incurred and paid the funeral 
expenses of such deceased. 

The damages recoverable in cases where the death of a person is 
caused by wrongful act, neglect or default, is for the exclusive benefit of 
the widow and next of kin of the deceased (Gen. Stat., p. 1188), and is 
not chargeable with the debts of the deceased. The brother, therefore, 
has no interest in such damages beyond his claim to be reimbursed for 
burying the deceased. 
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The consular agent’s contention for the exclusive right of admin- 
istration is based upon the following provisions of the treaty or consular 
convention between the United States and Italy under date of May 
8, 1878. 

ARTICLE IX. 


“Consuls general, consuls, vice consuls and consular agents may 
have recourse to the authorities of the respective countries within their 
district, whether federal or local, judicial or executive . . . . in 
order to defend the rights and interests of their countrymen.” 

ARTICLE XVI. 

“In the case of the death of a citizen of the United States in Italy, 
or of an Italian citizen in the United States, who has no known heir or 
testamentary executor designated by him the competent local authori- 
ties shall give notice of the fact to the consuls or consular agents of the 
nation to which the deceased belongs, to the end that information may be 
at once transmitted to the parties interested.” 

ARTICLE XVII. 

“The respective consuls general, consuls, vice consuls and consular 
agents, as likewise the consular chancellors, secretaries, clerks or 
attaches, shall enjoy in both countries all the rights, prerogatives, im- 
munities and privileges which are or may hereafter be granted to the 
officers of the same grade of the most favored nation.” 20 U. S. Stat. 
at Large, 1877-79, pp. 56-60, Treaties and Conventions. 

Under this last article the ‘most favored nation” clause, so-called, 
it is claimed that the government of Italy is entitled to incorporate in 
its treaty with the United States any provisions regarding consuls or 
consular agents granted by any treaty made by the United States with 
any other power; and that by reason of such clause Article IX. of the 
treaty ‘between the United States and the Argentine Republic of 1853 
becomes part of the treaty of the United States and Italy, such treaty 
being the most favorable to the rights and prerogatives of consuls. 

Article 1X. of said treaty with the Argentine Republic, as far as 
it relates to the rights of administration, provides: “If any citizen of 
either of the two contracting parties shall die without will or testament 
in any of the territories of the other, the consul general or consul of 
the nation to which the deceased belonged, or the representative of such 
consul general or consul, in his absence, shall have the right to intervene 
in the possession, administration and judicial liquidation of the estate 
of the deceased, conformably with the laws of the country, for the 
benefit of the creditors and legal heirs.” 10 U.S. Stat. at Large 1009, 
or 10 Stat., page 241 of Treaty. 

Article VI., Sec. 2, of the Constitution of the United States pro- 
vides: “This Constitution and the laws of the United States, which shall 
be made in pursuance thereof, and all the treaties made, or which shall 
be made, under the authority of the United States, shall be the supreme 
law of the land; and the judges in every state shall be bound thereby, 
anything in the Constitution or laws of any state to the contrary not- 
withstanding.” 

While it is not the province of the courts of law to expound treaties 
with respect to the rights and obligations of the sovereign states parties 
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thereto, yet when it becomes necessary so to do, to ascertain and declare 
the rights of individuals, the courts adopt those general rules applied 
to the construction of statutes, contracts and written instruments gen- 
erally in order to effect the purpose and intention of the makers. A. & 
E. Enc. Law 26, p. 555; U. S. v. Rauscher, 119 U. S. 407, 30 L. Ed. 425. 
___ As far as I have been able to discover the precise question involved 
in this case has not been adjudicated in this country. The effect of these 
treaty provisions on the consul’s right of administration of the estates 
of the deceased Italian subjects leaving no kin or heir resident in this 
country has been considered in New York state by the surrogates of 
New York and Westchester counties, resulting in directly opposite con- 
clusions. In re estates Libretto Tartaglio, 12 Misc. Rep. 241; Guiseppe 
Fattosini, 33 Id. 18; Guiseppe Logirato, 34 Id. 31; and Boetano Lobras- 
cino, 38 Id. 415. 

In the Logirato estate, New York county Surrogate’s court, the 
exclusive right to administer was denied. In the other cases the Sur- 
rogate’s court of Westchester county held that the exclusive right to 
administer on such estates was vested in the Italian consul. In the 
Westchester county cases it was assumed that, by reason of the so-called 
“most favored nation” clause contained in the treaty with Italy, Article 
IX. of the treaty with the Argentine Republic became a part of the 
treaty with Italy, and that the right to intervene in the possession, admin- 
istration and judicial liquidation of the estate of the deceased means 
such right to the exclusion of all others. In the New York county 
case the court, conceding (I assume for the purpose of argument) that 
that provision of the treaty with the Argentine Republic became in- 
corporated with the treaty with the Italian government by reason of such 
“most favored nation” clause, held that no exclusive right to administra- 
tion resulted from the “right to intervene.” 

I cannot assent to the proposition that the right to “intervene” in 
the possession, administration, etc., is necessarily exclusive. This right 
of intervention, as expressed in the treaty provision, is for the benefit 
of the creditors and legal heirs and is to be exercised “conformably with 
the laws of the country.” What country? Assuredly that in which the 
administration is sought. This right is not personal to the consul, but 
inheres in him as the representative of the government to which the 
deceased was subject; and the treaty provision in this respect is 
declaratory of his status in the courts of such country to which he has 
been deputed, entitling him to intervene if there be occasion for consular 
intervention. The word “intervene,” as ordinarily understood, is to 
interfere, interpose, come between, as between persons, parties or states. 
And in law it is to interpose and become a party to a suit pending 
between other parties, as stockholders may intervene in a suit against 
directors. Cent. Dict. In a judicial proceeding it is the right of a third 
person, not originally a party to a suit, claiming an interest, to interpose 
at any stage in defense of his interest, whenever it is affected either as 
to his person or property. Wharton and Bouviers’ Law Dictionaries. 

It is an elementary rule in the construction of statutes that words 
and phrases are used in their popular and common acceptation unless 
the subject matter indicates that they are used in another sense. There 
is nothing in the subject matter of this treaty article that indicates that 
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this word “intervene” was used in any other but the ordinary meaning. 
It is to be noted that the intervention authorized by the treaty in question 
applies to all cases where the citizen of the foreign power dies in this 
country intestate. The literal terms of this treaty include intervention 
though all the heirs and next of kin and all creditors of the deceased are 
citizens and resident in this country; yet such intervention would be 
totally foreign to the manifest purpose of the treaty. It was to protect 
the heirs and creditors—subjects of the foreign power—that the right to 
intervene was incorporated in such treaty. ‘The protection of the citizen 
of the foreign power being the subject matter or purpose of this article 
of the treaty and the ordinary and accepted meaning of the word “inter- 
vene” being ample to effectuate such purpose, no other meaning is per- 
missible. 

In my opinion Article IX. of the treaty with the Argentine Republic 
does not grant to consuls the exclusive right to administer whenever one 
of its subjects may die in this country intestate, but that the right so to do 
depends upon the particular facts of each case; but it does grant to such 
consul the “right to intervene” in such administration for the protection 
of the subjects of such country. 

In my consideration of the meaning to be given to the phrase “right 
to intervene” contained in the last mentioned article I have assumed 
(for argument’s sake) that such article was to be treated as part of the 
treaty between this government and the kingdom of Italy by reason of 
the seventeenth article of such latter treaty, the sc-called “most favored 
nation” clause, as contended for on behalf of the consular agent. i am 
not ready to give my adherence to such contention, as there is more 
than mere plausibility in holding that the rights, prerogatives, immunities 
and privileges dealt with in such article pertain only to the personal 
rights, etc., of the several officers, employees and attaches named in 
such article; and that the sole purpose of this article was to secure to 
the persons constituting the consular departments of the two govern- 
ments the same rights, etc., as were accorded to the officers, etc., of 
the same grade of the most favored of other nations. 

The conclusion I have reached in this case, however, makes it un- 
necessary for me to come to any definite opinion as to the effect of such 
last mentioned article, and I express none. In my judgment the status 
or power of the Italian consul, with respect to the administration of such 
estates as the one now considered, is unaffected, whether the ninth article 
of the treaty with the Argentine Republic be read into the treaty with 
the Italian government or not. A consular officer is, by the law of 
nations, the provisional conservator of the property within his district, 
belonging to his countrymen deceased therein; but in the absence of 
treaty provisions, local law or usage, he cannot administer without 
judicial authorization. 2 Cyc. 271. By the statute of the United States, 
the consuls are required to possess and act as administrators of the 
personal estate of a citizen of the United States dying in their consulate, 
leaving no personal representatives, where the laws of the country will 
permit of such administration. U.S. Rev. Stat., Sec. 1709. 

In Wharton’s Inter. Law Dig., Vol. 1, 782-787, will be found 
excerpts of official letters of several of the United States secretaries of 
state to the United States consuls, in which the right and duty of 
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consuls to intervene and protect the estates of their deceased country- 
men are expressly declared. One quotation will suffice. Secretary of 
State Marcy, in 1851, in a letter to Consul Aspinwall, on this subject, 
said it was “one of the most sacred and responsible trusts imposed by 
their office, and in this respect they directly represent their government 
in protecting the rights and interests of the representatives of deceased 
citizens.” Id., 782. 

By the laws of the kingdom of Italy the consiils, in the event of the 
death of an Italian in their consulate, are required to preserve and 
administer his estate. See Title 2, Chap. 1, Arts. 2%-25-111-113, Laws 
of Italy, relating to powers and duties of consuls. 

In the Bello Corrunes Case, 6 Wheat. 152, 5 Law Ed., U. S. Sup. 
Ct. Rep. 229, it was said, p. 233: “That a vice consul, duly recognized 
by our government, is a competent party to assert or defend the rights 
of property of the individuals of his nation in any court having jurisdic- 
tion of causes affected by the application of international law. To watch 
over the rights and interests of their subjects, wherever the pursuits of 
commerce may draw them, or the vicissitudes of human affairs may 
force them, is the great object for which consuls are deputed by their 
sovereigns; and in a country where laws govern and justice is sought 
for in courts only, it would be a mockery to preclude them from the only 
avenue through which their course lies to the end of their mission. The 
long and universal usage of the courts of the United States has sanc- 
tioned the exercise of this right, and it is impossible that any evil or 
inconvenience can flow from it.” 

The Italian consul, in his representative capacity, having the neces- 
sary status to act as administrator, and he being authorized by power 
of attorney executed to him by the widow and nex: of kin of the deceased 
to receive any distributive shares that should come to them in such 
administration, the only question remaining is, whether he, as such 
consul, or the brother of such deceased, should be appointed adminis- 
trator. 

The principle which underlies grants of administration is that it be 
committed to those who are the ultimate or residuary beneficiaries, to 
those to whom the residue of the estate goes when administration is 
completed. The right of administration grows out of the right of dis- 
tribution; and, consequently, those who are entitled by the statute of 
distribution to what remains have the exclusive primary right to admin- 
istration. Donahay v. Hall, 18 Stew. 720; Cramer v. Sharp, 4 Dick. 558. 
Section 27 of the Orphans’ court act of 1898, P. L. 1898, 724, requiring 
the administration to be committed to the widow and next of kin of the 
deceased, if any of such will accept the same, is framed upon this prin- 
ciple, and in all other cases the appointing power must conform to 
such rule. 

As already stated the brother is not entitled to any of this estate 
save, possibly, such moneys as have been expended by him in the proper 
burial of the deceased, such fund being for the exclusive benefit of the 
widow and father of the deceased. It is also to be noted that the widow 
and next of kin in this case have more than the interest ordinarily 
attached to the administration of estates. As before observed the estate 
(so-called) to be administered is a claim for damages, yet to be estab- 
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lished. This is not an estate already in existence, but one yet to be 
secured; and in the negotiation to be had before the amount of such 
claim is fixed or recovered the persons who alone are interested in estab- 
lishing such claim should be given preferential consideration in appoint- 
ing the administrator. 

If the brother had made his application within the forty days men- 
tioned in our statute (see Sec. 28, Act of 1898), his right to administra- 
tion, in my judgment, in view of the exceptional character of the estate 
to be liquidated, would still be controlled by the principle hereinbefore 
mentioned. He, however, did not apply within such period, and the 
court is freed from specific statutory direction, and the appointment is 
controlled by such principle. 1 am of opinion, therefore, that the Italian 
consul, who stands by treaty and international comity in the place of 
the widow and next of kin—subjects of the kingdom of Italy—and who 
has been specially appointed by them to receive their distributive shares, 
should be appointed the administrator. 

The expenses incurred in the interment of the deceased will form 
part of any sum that may be recovered on account of the death of such 
intestate. The brother, therefore, should be reimbursed out of any 
money so received for the reasonable expenditure made by him in 
burying such deceased. He should also be paid the necessary costs and 
expenses of his application for administration. 

An administrative bond in the sum of five hundred dollars will be 
sufficient in this case. 

A decree conforming to the foregoing conclusion is ordered. 


WILLIAM J. HALLOCK v. CHARLES IRONSIDE ET UX. 


(Second District Court of Jersey City, September 28, 1904). 
Landlord and Tenant—Rent—Monthly Tenanis— Notice to Quit. 
Mr. Peter Bentley and Mr. John Bentley for plaintiff. 
Mr. William B. Gillmore for deiendants. 


ERWIN, J.: Plaintiff claims rent of premises No. 160 Summit 
avenue, Jersey City, at $27 per month, from the Ist of November, 1903, 
to the 5th of April, 1904, on the contention that he rented the premises 
for one year, and that defendants are liable under the lease up to the 
time he again rented the premises, on the 5th of April, 1904. A number 
of letters have been produced by the parties, by which it is claimed a 
verbal lease was made between them for a year from November 15, 
1902, on part of plaintiff, and from month to month on part of defendant. 

The defendants moved out of the premises by November 15, 1903, 
on the ground that the same were untenantable. The rent was paid to 
November 1, 1903. Plaintiff claims defendants left some old furniture 
in the house and some books, which they say were abandoned by them 
and given to a man who helped them move, but who failed to take 
same. Plaintiff claims further that he was entitled to notice of one 
month before the tenants could relieve themselves from payment of the 
rent. No such notice was given by the defendants. When the de- 
fendants moved they mailed the keys of the house to the plaintiff, who 
received them. 
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From the facts in the case it does not appear that the defendant, Mrs. 
Ironside, is liable at all, as she was acting only as the wife of the other 
defendant. The rent was paid to November 1, 1903, but defendants 
remained in until November 15 of that year, the tenancy by a settlement 
of damages between the parties having been charged to the first of the 
month. There is no clear testimony of any definite term having been 
agreed upon. The rent being payable monthly, the tenancy would have 
been a monthly one. The only legal point involved in the case is 
whether a monthly tenant is obliged to give his landlord notice of his 
intention of leaving the premises. I find no decision requiring such 
notice from a tenant to a landlord. Under statute relating to land- 
lord and tenant, landlord must give a tenant a month’s notice, 
but the duty does not seem to be reciprocal unless it be in 
tenancies from year to year. The rent having been paid up to the first 
of the month, 1903, preceding the time parties left the house, and their 
continuation therein to the 15th of that month, the plaintiff has a claim 
for the November, 1903, rent. The plaintiff has failed to show such a 
case as entitled him to recover against Mrs. Ironside, and therefore a 
judgment of non-suit is ordered in favor of her, but plaintiff is entitled 
to a judgment for the rent of said month of November, $27, against 
defendant, Charles Ironside, and same is ordered entered. 
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STATE NOTES. 


Mr. Justice Hendrickson has im- 
proved sufficiently to permit his 
removal from Ocean Grove to 
Philadelphia, and it is his intention 
to return to the Bench if in a rea- 
sonable time his health will allow 
it. 

Mr. Robert S. Gaskill, of the Mt. 
Holly Bar, was married on No- 
vember 9, at Moorestown, to Miss 
Beulah H. Deacon, of that place. 

Mr. Samuel R. Gummere, of 
Trenton, is home from Morocco 
on a furlough. He is the VU. S. 
Minister at Tangier who repre- 
sented this country in the demand 
for the release of Ion Perdicaris. 

Miss Mary Philbrook, of New- 
ark, has resigned as Chief Proba- 
tion Officer and will hereafter act 
as assistant. Mr. John J. Gas- 
coyne, her previous assistant, suc- 
ceeds her. The exchange is in ac- 
cordance with an agreement made 
when Miss Philbrook undertook 
the work. 


Mr. Henrv D. Oliphant, of Tren- 
ton, hasbeenappointed Clerk of the 
United States Circuit Court for the’ 
District of New Jersey, to succeed 
his father. He has served as 
Deputy Clerk for many _ years. 
The salary is $3,500 per annum, 
and office is held during the pleas- 
ure of the appointing judges. 


ADMISSIONS TO N. J. BAR. 


The following attorneys and 
counselors were admitted to the 
Bar of this state in November : 

ATTORNEYS, 

H. Howard Hollinshed, N. Y. U. 
Law School, N. Y. 

Thomas Herbert Brown, Jersey 
City. 

Herman A. Berg, Jersey City. 

George F. Handel, East Orange. 

William A. Smith, Newark. 

Robert R. Howard, South Or- 


ange. 
Francis S. Stickle, Rockaway. 
J. Henry Harrison, Newark. 
J. Edward Ashmead, Newark. 
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Henry F. Spaulding Frazer, 
Newark. 

Edwin Howard Foster, Engle- 
wood. 

Thomas J. Huckin, Englewood. 

Frank Smathers, Atlantic City. 

Henry W. Schneider, Atlantic 
City. 

James J. McGoogan, Trenton. 

Joseph Beck Tyler, Camden. 

Andrew B. Carlin, Camden. 

John Adelbert Riggins, Camden. 

Worrall F. Mountain, East Or- 
ange. 

COUNSELORS, 

Samuel Koestler, Elizabeth. 

Wilfred B. Wolcott, Camden. 

Frederic M. P. Pearse, Newark. 

W. T. Carter, Jr., Newark. 

Frederick K. Hopkins, Jersey 
City. 

Francis Child, Jr., Newark. 





STATE BAR EXAMINATIONSHELD 
AT TRENTON, NOV. 3, 1904. 


ATTORNEYS’ QUESTIONS. 
A was a member of the New Jer- 


sey legislature. He prepared a 
written statement containing mat- 
ter defamatory of X, who was not 
a member. He read this statement 
in the House and delivered it to 
the Speaker. X sued A for libel. 
A grand jury indicted A for the 
same offense. As A was coming 
into a session of the legislature he 
was placed under arrest on the 
criminal charge. (a) Can the ac- 
tion for libe! be maintained? (b) 
Was any constitutional provision 
infringed by the arrest? 

Land was conveyed to A and B 
and their heirs in trust for C abso- 
lutely, the deed specifying the 
trusts. Define the estate in the land 
A and B took. 

(a) H entered into possession of 
a house under a lease. At the ex- 
piration of his term he held over 
without leave of his landlord. (b) 
F, as guardian of a minor, entered 
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into possession of his ward’s house. 
When the ward attained his major- 
ity, F held over without the ward’s 
permission. How are H and F re- 
spectively regarded in law? 

A wants B to receive for life the 
income from certain of his shares 
of stock, and C to receive the stock 
on B’s death. How do you advise 
him to effect this purpose? 

A delivered a bar of silver to a 
goldsmith, to be made in a vase. 
The next day the goldsmith’s shop, 
with all its contents, was destroyed 
by fire, through no default or neg- 
lect of the goldsmith. On whom 
should the loss of the silver fall? 

A agreed with B to build him a 
car for the sum of $1,000. B paid 
the price at the making of the 
agreement. Before the car was fin- 
ished, A sold his business to C and 
conveyed to him the unfinished car. 
C finished the car under the agree- 
ment, but refused to deliver it to B 
until paid for the cost of finishing 
it. B brought an action of trover 
against C. Can he recover? 

A, one of the several subscribers 
to a fund for the benefit of a col- 
lege, refused to pay his subscrip- 
tion. The college sued him for the 
amount he subscribed. Should it 
recover judgment ? 

(a) By the law of what place is 
the construction of personal con- 
tracts governed? (b) By the law 
of what place are the remedies for 
their breach governed? 

When one member of a partner- 
ship dies, in whose name must suit 
be brought for the collection of its 
choses in action ? 

B placed in the hands of I a 
bond for the purpose of collecting 
the interest thereon. B and I* had 
no other dealings. The obligor 
made several payments to F of in- 
terest. Subsequently B withdrew 
the bond from F. After such with- 
drawal the obligor paid the prin- 
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cipal of the bond to F, who failed 
to pay itto B. On the obligor’s re- 
fusal to pay him the principal, B 
brought suit on the bond. Can he 
recover? 

A gave his note to B’s order for 
B’s accommodation. (a) Can B 
recover from A on the note? (b) 
Suppose that B indorsed the note 
for value, and before maturity, to 
C, who knew that it was accommo- 
dation paper. Could C successfully 
sue A? 

A, by his will, bequeathed a sum 
of money to his nephew, Edward 
Danbers. A had no nephew of that 
name, but one Edward Danbers re- 
sided with him at the time the will 
was executed and was frequently 
referred to by him as his nephew. 
Is evidence of these facts admis- 
sible to identify the legatee ? 

A, being an infant, made his will. 
After becoming of age, he made a 
codicil thereto, in which, referring 
to the will, he revoked one of the 
legacies contained in it, and con- 
firmed the will in other respects. 
Upon his death, his heirs attacked 
the will on the ground of testator’s 
infancy. Is the will valid? 

A met B in the street and called 
him vile names. B warned him to 
cease, but without effect, and then 
beat him with his fists. A brought 
an action for assault and battery, 
and B set up his provocation in de- 
fense. Is the defense good? 

Action for slander. The words 
uttered were: “A is a thief, for he 
dug and stole marl out of my pit.” 
Demurrer and judgment for 
whom? 

A wrongfully took a horse out of 
B’s possession. C, without right, 
deprived A of the horse. Can A 
maintain trover against C? 

A hostler had been ordered by 
his master to give a horse only two 
quarts of oats. He, however, took 
four quarts from the bin and gave 
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Is he guilty of 


them to the horse. 
larceny? 

A owned ten shares of the capital 
stock of a corporation. He agreed 
to sell, and B agreed to buy those 
shares. Shares of the company 
were readily obtainable in the mar- 
ket. B tendered the purchase 
price. A refused to deliver the cer- 
tificates. Can B maintain an ac- 
tion for specific performance 
against A? 

A devised lands to B in fee, and 
conferred upon the executor power 
to sell and convey those lands and 
pay the proceeds to B. B conveyed 
the land to C. What, if any, effect 
had this conveyance upon the ex- 
ecutor’s power of sale? 

A devised lands to B in trust to 
sell and convey the same and in- 
vest the proceeds in bond secured 
by mortgage and to transfer the 
bond and mortgage to C. C died 
intestate before the sale of the 
lands by B. Who will take under 
the trust, the heir or administrator 
of C? 

An infani, ten years old, being 
entitled to a legacy of $1,000, the 
executor paid it to the child’s 
father and took his receipt “as 
guardian.” The father had never 
been appointed guardian. The 
father wasted the money and be- 
came insolvent. On coming of age, 
the legatee brought suit against 
the executor for the legacy. Can 
he recover ? 

A corporation, being hopelessly 
insolvent to the knowledge of the 
directors, conveved land to Smith, 
a creditor, who was threatening 
suit, in satisfaction of his claim. 
Smith knew of the insolvency. Af- 
terwards, a receiver having been 
appointed, he sued Smith to recov- 
er the land. Can he recover? 

Horton and Turner (not part- 
ners), being sued on their joint 
promissory note by the payee, 
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pleaded payment. Afterwards, 
Horton wrote the plaintiff, refer- 
ring to the action, “| shall not con- 
test the suit, but Turner may. We 
made the note and owe the mon- 
ey.” At the trial, plaintiff proved 
this letter against the objection of 
Turner. Was the evidence admis- 
sible against Turner ? 

In a suit against a lunatic to re- 
deem a mortgage, complainant of- 
fered himself as a witness. De- 
fendant’s counsel objected because 
of the disability of defendant. Is 
the objection good? 

To a special count in a declara- 
tion on a promissory note the de- 
fendant pleaded that he had never 
delivered the note. Is the plea 
good? 

A clerk was employed for the 
term of one year. Salary, $1,000. 

le was dismissed without cause 
after six months’ service. At the 
end of the vear he sues for the full 
year’s salary. (a) Can he declare 
on the common counts alone, or 
must he use a special count? (b) 
If he uses the wrong kind of count 
and does not discover his mistake 
till the trial, has he any remedy? 

How do you obtain a writ of cer- 
tiorari? 

Distinguish between the cases in 
equity in which a plea may be used, 
and those cases in which the de- 
fendant should answer. 

In what circumstances may sup- 
plemental bill be used in equity ? 

Pending a suit to compel specific 
performance of a contract to con- 
vey land, the property was pur- 
chased by X from the defendant. 
X wishes to defend the suit. What 
step do you advise him to take ? 


COUNSELORS’ QUESTIONS. 


B, owning stock in a plank road 
company, filed his bill in equity 
against it, alleging that a railroad 
company had acquired the major- 
ity of its stock and intended to lay 
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a railroad on the plank road, there- 
by destroying its value; that in aid 
of such object the plank road com- 
pany had advertised its intention 
to apply to the legislature for pow- 
er to abandon part of its road, and 
prayed, among other things, that 
the plank road company might be 
enjoined from making such appli- 
cation, ‘lhe court reiused to re- 
strain the application. Was it cor- 
rect in its refusal? 

A testator devised as follows: “I 
give to my son N the use of my 
house in C.” He made no other 
disposition of that house. What 
estate did the son take? 

A corporation named “Trinity 
Church” purchased land, the deed 
was made to “John Brown and 
George Smith, Trustees of Trinity 
Church,” to have and to hold unto 
them, “their successors and assigns 
forever.” No trusts are specified 
in the deed. In whom is the title 
vested? 

H made his bond to F and D in 
the sum 9f £1,000. F and D both 
died before the bond became due. 
The bond not being paid, in whose 
name must the action on the bond 
be brought? 

B owing money to Y, pledged 
to him harness as security. Y loan- 
ed the harness to A, from whom B 
got it by misrepresentation. A sued 
B in trover for the value of the 
harness. Can he recover? 

C ordered of G certain fruit 
trees, to be delivered, properly 
packed, at G’s station in Pennsyl- 
vania, and be transported by rail to 
C’s station in New Jersey, C to pay 
all freight and charges and the 
price of the trees on delivery to 
him in New Jersey. The trees 
were damaged in transit, and G 
sued the railroad for the damages. 
Can he recover ? 

A was interested in securing a 
change in the statute of distribu- 
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tion which would result in benefit 
to him. A entered into a contract 
with B whereby B undertook to 
use his influence to secure such 
change, A to pay him $1,000 should 
he be successful. B succeeded in 
influencing the passing of an act 
making the change desired. A re- 
fused to pay. Can B maintain an 
action against A on the contract ? 

At a public sale (not judicial) of 
building lots A bought, at one bid, 
three contiguous lots and paid the 
deposit money. ‘The title to two of 
the lots failed, whereupon A refus- 
ed to take the other lot and sued to 
recover his deposit. Is he entitled 
to judgment ? 

A held the promissory note of 
the firm of G & B for $1,500. G 
died, and A presented his claim un- 
der oath against the estate of G for 
the amount due on the note. When 
the executor of G filed his account 
for settlement, A excepted there- 
to. Counsel for the executor moved 
to dismiss the exception on the 
ground that A was not a creditor 
of G. Should his motion be al- 
lowed? 

H, the agent of a railroad com- 
pany, represented to a landowner 
that the company, in consideration 
of the conveyance to it of the right 
of way, would construct a crossing 
over its embankment. The land- 
owner thereupon conveyed the 
right of way, and the railroad com- 
pany built the road, but refused to 
build the crossing. The landowner 
did so, and sued the railroad for its 
cost. The railroad set up as a de- 
fense that its agent was not author- 
ized to make the representation he 
did. Can it maintain such a de- 
fense? 

A was indebted to B and deliver- 
ed him his check for the amount of 
the debt. B had the check certi- 
fied by the bank. Pefore the check 
was presented for payment the 


bank failed. Can B recover from 
A? 

A by writing promised his son 
that if he would marry X he would 
by will give him all his property. 
The son married X, the father be- 
queathed part of his property to G. 
What are the son’s rights? 

A bond was givenby A & B. A 
died intestate. X is the adminis- 
trator of his estate. B survives. 
Who would you make defendant or 
defendants to an action on the 
bond? 

A and B were owners of adjoin- 
ing lauds. A erected a fence upon 
his land which cut off the access of 
light and air to the windows of B’s 
home. Has B a right of action 
against A? 

A orally gave B permission to 
use a passageway across his (A’s) 
land. Bb used the passageway in 
accordance with this permission. A 
sued B in trespass because of this 
entry. B set up A’s permission in 
defense. A contends that his per- 
mission is not available to B in de- 
fense because it was not in writing. 
What do you say to A’s conten- 
tion? 

A sank a well upon his land, The 
well was fed by percolating waters. 
B sank a well upon his adjoining 
land, as the result of which the well 
of A became dry. Has Aa right of 
action against B? 

A, B and C conspired to rob a 
bank. As they left the room in 
which the conspiracy was entered 
into, thev were taken into custody 
on another charge, and their con- 
spiracy was never carried out. Of 
what crime, if any, are they guilty? 

A contracted to purchase certain 
lands of B, supposing him to be the 
owner. B was not the owner, but 
subsequently purchased the land 
and tendered a deed to A. A re- 
fused to accept the deed. Can B 
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maintain an action for specific per- 
formance against A? 

A deposited his title deeds to 
certain lands with B to secure re- 
payment of a loan made by B to A. 
Does B, under this deposit of 
deeds, acquire any right at law or 
in equity with respect to the lands? 

A devised lands to B and C in 
fee, and conferred upon the execu- 
tors power to sell and convey these 
lands and pay the proceeds to B 
and C. B conveyed his interest in 
the lands to X. What effect, if 
any, had this conveyance by B to 
X upon the executors’ power of 
sale? 

State the causes for divorce in 
this state and distinguish between 
a decree for divorce and a decree 
for annulment of marriage. 

Action in tort by the Acton Wa- 
ter Company (a _ corporation) 
against several persons for dam- 
ages for polluting waters of the 
company. Plea, that plaintiff had 
never been incorporated and was 
not a corporation. At the trial on 
this issue it appeared that the 
plaintiff’s certificate of incorpora- 
tion (filed under the general Cor- 
poration act) was defective in sev- 
eral essential particulars; but that 
plaintiff had carried on business as 
a corporation for two years. The 
court directed a verdict for plaintiff 
on the plea. Was the court in er- 
ror? 

In ejectment by the Township of 
X to recover land alleged to have 
been part of an ancient park or 
common, defendant offered to 
prove the statements of an old 
man, then deceased, to the effect 
that it was generally said in the 
neighborhood that the land in ques- 


tion was private property. Evi- 
dence objected to as hearsay. Is it 


admissible ? 
What are the different methods 
(legal and equitable) now allowed 
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for obtaining discovery, and in 
what courts may these methods be 
used ? 

Action on contract for $100, the 
price of erecting a fence around de- 
fendant’s field. Defendant pleads 
in recoupment that prior to the 
making of the contract for erecting 
the fence, plaintiff had employed 
defendant to dig a ditch around 
same field, and had agreed to pay 
defendant for it what his labor was 
reasonably worth; that defendant 
had dug the ditch, but plaintiff re- 
fused to pay for it. May this de- 
fense be set up by way of recoup- 
ment ? 

A declaration alleged that plain- 
tiff had loaned defendant, at de- 
fendant’s request, $500, which de- 
fendant had verbally promised to 
repay on demand; and in the same 
count declared upon a demand 
note made by defendant to plaintiff 
for the same loan. Defendant de- 
murred on the ground of duplicity. 
Judgment for whom? 

Distinguish between the cases in 
which plaintiff should demur to a 
plea and the cases in which he 
should move to strike it out. 

A bill for specific performance of 
a contract to convey land, after 
stating the written contract in the 
usual form and that it was in com- 
plainant’s possession, proceeded to 
recount in detail the circumstances 
that led up to the making of the 
contract. Defendant excepted to 
the bill for impertinence. Should 
the exception be sustained ? 

Bill against a trustee for an ac- 
count of atrust fund. The trustee 
answered, by way of cross-bill, that 
complainant had transferred his 
rights in the fund to the firm of X 
& Co., in which complainant was a 
partner, and that that firm was in- 
debted to defendant (the trustee) 
in more than the amount of the 
trust fund. Complainant demurred 
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to the cross-bill. Is the demurrer 
well taken? 

State briefly the steps for obtain- 
ing a guardian ad litem for infants 


in an equity suit. 





AMENDED CHANCERY RULES. 





The Court of Chancery has is- 
sued printed copies of the amended 
rules of the Court of Chancery, 
adopted October 4 last. There are 
221 rules, occupying 996 pages, and 
the pamphlet contains a complete 
index. 

The 1904 changes are as follows: 
A new rule relating to answers by 
way of cross bill and forms of 
pleading in divorce cases; an 
amendment to the rule in divorce 
cases providing for decrees in ex 
parte suits, and an amendment to 
the rule relating to the assessments 
of costs in suits. This amendment 
provides that in actions for the 
foreclosure of a mortgage the clerk 
shall not tax in the costs the ex- 
penses incurred in obtaining cer- 
tificates of search in any of the 
courts or public offices of the state 
against or in relation to the title of 
the mortgaged premises, unless 
prior to such taxation such certifi- 
cates shall be filed with the papers 
in the cause: provided, however, 
that the master of the court to 
whom it shall be referred to ascer- 
tain the amount due upon the 
mortgage shall, in his report, also 
certify that in his opinion such cer- 
tificates of search are necessary for 
the proper foreclosure of the mort- 


gage. 
JUSTICE BRADLEY’S PORTRAIT. 


The principal feature of the 
Charter Day exercises at Rutgers 
College on Nov. 10 was the presen- 
tation of a portrait in oil of the late 
Chief Justice Bradley, of the U. S. 
Supreme court, by his son, Mr. 
Charles Bradley, and his daughter, 
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Mrs. Joseph C. Hornblower. It 
was painted at the School of Arts, 
in Washington. It has been hung 
in Kirkpatrick Chapel, among the 
portraits of the trustees, presidents 
and distinguished alumni of the 
college from which Justice Bradley 
was graduated in the class of 1836. 





OBITUARY. 


MR. ALEXANDER ELLIOTT. 


After a long illness, Mr. Alex- 
ander Elliott, of Orange, died on 
November 2. He was born in 
Dover, November 1, 1854, and was 
buried there on November 4, ser- 
vices being held in that place in St. 
John’s Episcopal Church. He was 
the son of the late Alexander El- 
liott. He attended the private and 
public schools of Dover and after- 
ward entered the class of 76 of Le- 
high University, taking a course of 
civil engineering. He abandoned 
that branch, however, and prepar- 
ed for a classical course in Burling- 
ton College. Later he entered 
Lafayette College, graduating in 
the class of "78 with the degree of 
3. A., and three years later the fac- 
ulty of that college conferred upon 
him the degree of M. A. Before 
leaving Easton he served five 
months on the engineering corps 
which laid out the route for the ex- 
tension of the New York, Susque- 
hanna & Western Railroad from 
Stroudsburg to Easton. 

Having studied law in the office 
of Griggs & Tuttle, at Paterson, he 
returned to that city, and after ad- 
mission to the Bar, in November, 
1882, opened his professional ca- 
reer in that city. His legal ability 
was soon recognized, one of his 
chief undertakings being to obtain 
the right of way and transact the 
legal work in connection with the 
construction of the Morris County 
railroad. During Governor Ab- 
bett’s regime, he appointed Mr. El- 
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liott District Court Judge of Pas- 
saic county. In this position he 
gave general satisfaction. In 1889 
he was appointed attorney of the 
New Jersey and Pennsylvania Con- 
tracting Works, of which Thomas 
A. Edison was president. In 1891 
he was appointed superintendent of 
the public schools of Passaic coun- 
ty. He afterward moved his office 
to the Edison Laboratory at Or- 
ange, in order to devote his whole 
time as Mr. Edison’s legal adviser. 
In June of 1891 Mr. Elliott was 
married to Miss Laura Grafius, of 
Lock Haven, Pa., who died just a 
year ago the day of her husband’s 
demise. He is survived by a moth- 
er, three sisters and five brothers. 


BOOK NOTICES. 
HANDBOOK OF THE LAW of 


Insurance. By William Reynolds 
Vance. St. Paul, Minn. West 
Publishing Company, 1904. Pp. 
683. Price, $3.75, delivered. 
The “Hornbook Series” has now 
reached its twenty-eighth volume. 
It is the first of the series touching 
on Insurance. The preceding vol- 
umes have been on a variety of 
subjects, such as Bills and Notes, 
Constitutional Law, Damages, 
Corporations, Negligence, etc., and 
all of them comprise elementary 
treatises on the chief principles of 
the law of the subject involved. 
Originality is claimed in this series 
for an analytical presentation of 
the principles and rules of the sub- 
ject in black-letter paragraphs, so 
that by merely glancing through 
the pages one sees in an instant, as 
it were, the principles discussed. In 
the book before us there are two 
hundred and fifty-four such black- 
letter paragraphs, and we must 
confess their usefulness and desira- 
bility. These are supplemented 
with italic subheads. On page 322 
is an excellent illustration of the 
manner in which the black-letter 
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paragraphs catch the eye and give 
with succinctness the matter which 
follows under that head. 

Insurance is little understood by 
lawyers who have not made it a 
specialty, and for the discussion of 
the general principles of the law 
which now governs the courts in 
the construction of policies and 
clauses in policies, we know of no 
better work than this newest publi- 
cation. It is an exceedingly well- 
made book, both in substance and 
form, and at a popular price. 


HANDBOOK OF THE LAW of 
Public Corporations. By Henry 
H. Ingersoll, LL. D. St. Paul, 
Minn. West Publishing Co., 
1904. Pp. 738. Price, $3.75, 
delivered. 

This work by ex-Judge Inger- 
soll, who is now the Dean of the 
University of the Tennessee School 
of Law, at Knoxville, Tennessee, 
is a book compiled upon exactly 
the same lines as to form as the 
volume previously noticed. It is 
one of the “Hornbook Series,” and, 
therefore, cast in the same general 
mold. What has been said of the 
work on insurance will apply to 
this on corporations. The book is 
divided into three parts, the first 
relating to Quasi Corporations, 
the second to Municipal Corpora- 
tions, and the third to Quasi Pub- 
lic Corporations. Under the first 
head are chapters upon public cor- 
porations generally, and upon 
counties, townships and other sim- 
ilar quasi corporations. Under the 
second part municipal corporations 
are treated as to their creation, re- 
strictions, alteration, charters, leg- 
islative control, ordinances, offi- 
cers, contracts, police powers, 
torts, taxation, etc. Under Quasi 
Public Corporations there are 
chapters upon railroads, electric, 
water and gas companies. It will 
be noticed that these are vast and 
complex subjects, and, aside from 
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the enunciation in brief form of the 
leading principles, an important 
value to the book, we think, is the 
multiplicity of cases cited relating 
to each principle. As nearly as we 
can judge, upward of six thousand 
cases have thus been cited in this 
volume on “Public Corporations.” 


AN OUTLINE of the Municipal 
Government of the City of New 
York. By George A. Ingalls. 
Albany, N. Y. Matthew Ben- 
der, 1904, Pamph., pp. 79. Price, 
75 cents. 


This little pamphlet deals ex- 
clusively with the organization, 
powers and functions of the goy- 
ernment of New York City. It is 
a small handbook concerning the 
city government, useful for ready 
reference. 


DOCUMENTS RELATING to 
the Revolutionary History of 
the State of New Jersey. Vol. 
Il. Extracts from American 
Newspapers—1778. Edited by 
Francis B. Lee. ‘Trenton, 1903. 
Pp. 648. 


This is another volume in the 
series of New Jersey Archives, 
known as “Second Series, Volume 
Il.” It consists of extracts from 
newspapers in and outside of New 
Jersey, relating to the affairs of the 
state during the year 1778. The 
previous volume of newspaper ex- 
tracts, published in 1891, was 
edited by the late General Stryker, 
who would, no doubt, have been 
the editor of this volume had he 
lived. His successor, Mr. Lee, is 
well qualified to take his place. 

We do not know whether the 
public generally fully appreciate 
the intrinsic value of these publi- 
cations. They concern matters 
connected with every county in 
New Jersey and are of inestimable 
value for the historian, and of 
much worth for the genealogist. 
The only criticism we might make 
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upon this particular volume is that 
it is not always easy to ascertain 
the authorities from which the ex- 
tracts are made. In the previous 
volume each extract was credited. 
We think the omissions of con- 
stant credit are a mistake. In 
many cases it would require a care- 
ful study to make sure from what 
they are gleaned. The material, 
however, is intensely interesting 
and the footnotes given are valu- 
able. We wish these footnotes 
could have been more extensive, 
but such as there are, are prepared 
with care and accuracy. 


A LETTER TO the Sheriffs of 


sristol— Edmund Burke. Edit- 
ed by james Hugh Moffett. 
Philadelphia and New York: 


Hinds, Noble & Eldredge. 
xxxviil, 85. Price 75 cents. 


Pp. 


A regulation of the State Board 
of Law Examiners of Pennsylva- 
nia requires all students to be able 
to pass a satisfactory examination 
upon twelve English classics and 
their authors, among which is 
Burke’s “Letter to the Sheriffs of 
Bristol.” To prepare an anno- 
tated edition of this “Letter” 
such as would serve the purpose 
of law students, was a matter en- 
trusted by the publishers to Pro- 
fessor Moffett, and his work has 
been done carefully and accurately. 
The introduction is excellent, and 
this may also be said of the notes 
which are printed at the end of the 
volume. The “Letter” proper oc- 
cupies fifty-nine pages in the book 
and contains an immense amount 
of good sense in an era when bad 
advice nearly ruined the prospects 
of the English crown. Edmund 
Burke in his day was peerless, and, 
while his sentences were occasion- 
ally involved, they were in the 
style of the English classical 
writers of the eighteenth century, 
whose ornate speech, despite this 
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defect, will long remain as models 
of pure and unadulterated Eng- 
lish. 





THD JUSTICE’S COURT. 


The following are sent to us as 
actual incidents in the administra- 
tion of law in New Jersey Justices’ 
courts. 

Complaint filed in a Justice’s 
court in one of the counties of this 
state was the following : 

New Jersey, County, ss.: 

R. V., being duly sworn accord- 
ing to law upon his oath deposes 
and says, I found this man piddling 
on Blackwell street without a li- 
cense. I asked tor his license and 
he said I have got none. I then 
took his wagon and put it in your 
barn that therein might be done 
what law and justices requires. 

R. V. 

Sworn to me, C. D., J. P. 


Another complaint is as follows: 
New Jersey, — County, ss.: 

E. M., being duly sworn accord- 
ing to law, upon his oath deposes 
and says that this man did hit me 
and Charles Washington, Justice 
of the Peace, did knock me down 
and set on me. | therefore pray 
the said Justice of the Peace may 
be arrested. E. M. 


Sworn to before me, C. W., J. P. 

An occurrence in another Jus- 
tice’s court is interesting. It was 
the first case of a Justice who has 
a large business now, and who 
takes pleasure in relating it. <A 
suit was brought against a citizen 
for $60. No state of demand was 
filed and no pleadings of any sort 
appeared in the case, except one 
summons, of which there was no 
copy, the original being served on 
the defendant and brought back 
into court by him, The judge heard 
what the plaintiff had to say and 
what the defendant had to say, and 
then said he thought the defendant 











owed the $60 and ought to pay it, 
and added: “I will give judgment 
for $60 and fifty cents costs.” He 
was honest in the matter of costs, 
for he was entitled to $3. The de- 
fendant then said he “supposed he 
might as well pay it,” and handed 
the J ustice the $60.50. In a few min- 
utes a prominent attorney of the 
town came in and said: “I came in 
to see about that case of Smith’s.” 
“What about it?” said the Justice. 
“Well,” said the attorney, “let me 
see the state of demand.” The 
judge replied: ‘The what?” “The 
papers and the state of demand.” 
“What is that?” said the Justice. 
“Well,” said the lawyer, “I will ap- 
peal the case.” “All right,” said 
the Justice, “I will give you the 
money back.” “What! Has the 
defendant paid it?’ “Yes,” an- 
swered the judge. “Then,” said the 
lawyer, “if he has paid it I cannot 
appeal,” and he retired in confu- 
sion. 


CLEANING THE MATTER UP. 


‘Before I agree to undertake 
your defense,” said the eminent 
criminal lawyer who had been call- 
ed in, “you will have to be perfectly 
frank with me and tell me the 
whole truth. Did you embezzle the 
$20,000 you are accused of having 
taken?” 

“Yes, sir,’ replied the accused 
man, “I'll not attempt to conceal 
the fact from you. I stole every 
cent of it.” 

“How much of it have you still ?” 

“Tt’s all gone but about $10.” 

“Young man,” said the eminent 
lawyer, buttoning his overcoat 
about him and putting on his 
gloves, “you'd better plead guilty 
and throw yourself on the mercy 
of the court.” 

“T’ll do it if you say so, sir. What 
are you going to charge me for the 
advice ?” 

“Ten dollars.” 

















